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Protection for employees
who are not employed under a continuous contract

Purpose

This paper sets out the protection under the Employment Ordinance (EO)
(Cap. 57) for employees who are not employed under a continuous contract.

Protection of the rights and benefits of all employees

2. As the main piece of labour legislation governing employment conditions in
Hong Kong, the EO applies with a few exceptions to every employee engaged under a
contract of employment®. Irrespective of their weekly hours of work or duration of
employment, all employees covered by the EO are entitled to the following rights and
benefits:

payment of wages;

restriction on deduction from wages;

liability of principal contractors and superior subcontractors to pay wages of
subcontractor’s employees in building works;

granting of statutory holidays;

protection against anti-union discrimination;

employment protection in respect of unreasonable and unlawful dismissal,
prohibition of assignment of heavy, hazardous or harmful work to pregnant
employees; and

e employer’s obligation to provide information on conditions of service.

! Section 4 of the EO sets out, among others, the persons to whom the Ordinance does not apply. Examples
of such persons are family members who live in the same dwelling as the employer and persons serving on
board a ship not registered in Hong Kong etc.



Additional benefits for employees employed under a continuous contract

3. The First Schedule of the EO defines “continuous contract” as a contract of
employment under which an employee has been employed for 4 weeks or more and
has worked for 18 hours or more in each week. Employees engaged under a
“continuous contract” are further entitled to other employment benefits under the EO
such as rest days, paid statutory holidays and annual leave, sickness allowance, paid
maternity leave, severance payment and long service payment, etc, subject to their
fulfilling the respective qualifying requirements as specified in the Ordinance. In
any dispute as to whether a contract of employment is a continuous contract, the onus
of proving that it is not a continuous contract rests on the employer.

Review of the definition of continuous employment under the EO in the light of
recent developments in the labour market

4. In recent years, there have been concerns about the growing number of
employees who are not engaged under a continuous contract and hence not eligible for
the benefits that are otherwise available. To take forward the review of the definition
of continuous contract under the EO, the Labour Department (LD) has commissioned
the Census and Statistics Department to conduct a special topic enquiry in 2006 for
the purpose of obtaining updated information on the profile of employees who are not
working under a continuous contract. The LD will brief the Labour Advisory Board?
when the survey results are available.

Publicity and Promotional Efforts

5. The LD is committed to maintaining harmonious labour relations in the
non-government sector. In pursuing this goal, we have been actively promoting the
adoption of good people management practices which are equally applicable to
full-time and part-time employees. In addition, through publicity and promotional
efforts, the LD has taken the initiative to explain to part-time employees their rights
and benefits under the EO. To this end, an explanatory leaflet entitled “Part-time
Employment — Know More About Labour Legislation” has been published for
distribution to the public, in particular to trade unions and industries where part-time
employment is more prominent. The leaflet succinctly sets out the basic protection
and benefits conferred by the EO, the Employees” Compensation Ordinance (Cap. 282)

2 The Labour Advisory Board is the most representative consultation body on labour matters in Hong Kong
and is comprised of an equal number of employee and employer representatives.
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(ECO)® and the Mandatory Provident Fund Schemes Ordinance (Cap. 485)
(MPFSO)* on employees irrespective of their weekly working hours and the
additional benefits under the EO for employees employed under a continuous contract.
This should help ensure that employees fully understand their position under the EO
before they decide to take up any employment that may fall outside the scope of
continuous contract. A copy of the leaflet is enclosed.

Labour Department
November 2007

¥ Under the ECO, all employees, irrespective of their weekly hours of work, are accorded full
protection in respect of work-related injuries and prescribed occupational diseases.

The MPFSO provides that for an employee employed under an employment contract for a period of
not less than 60 days (except for those categories of employees exempted under the MPFSO),
his/her employer has to arrange to have him/her enrolled in a mandatory provident fund scheme
irrespective of his/her weekly hours of work. As for a casual employee employed in the
construction or catering industry for a period of less than 60 days, his/her employer is obliged to
enroll him/her in a mandatory provident fund scheme within 10 days upon commencement of the
employment.
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Part-time Employment

Know More About
Labour Legislation
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On the other hand, due to personal reasons such as
further sludy and I‘amlly commitments, some job-

of employment to both employers and
employees.

" Protection under
Labour Legislation

" Many people may think that
“part-time® employees are not

protected by labour legislation. This
Is a misconception.

In fact, labour legislation does n:V

differentiate between part-time and full-
lime employees. Employees, no
matter whether they are /

designated as “full-time" or
“part-tima®, are protected by / 4
labour legisiation.

/i

/ This  leaflet  briefly
introduces the rights and
1

protection enjoyed by “part-
ime" employees under the
# / Employment Ordinance, Employees’
Compensation Ordinance and Mandatory
Provident Fund Schemes Ordinance.

For further information, please refer to
the relevant publicity leaflets,
provisions of the law or contact
the Labour Department or
Mandatory Provident Fund
Schemes Authority,

‘and benefits under the Employment Ordinanoa

Under the Employment Ordinance, an employee who has been employed continuously by the
same employer for 4 weeks or more, with at least 18 hours worked in each week, is

Points-to-note
On Switch from
“full-time" to "Part-time"
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Protection under the ground of constructive dismissal under common taw.

€mployment Ordinance

e Employment Ordinance Is the main piece of legislation When being asked to switch to “part-
eming employment conditions in Hong Kong. The employment employment, an employee must carefully
terms offered to employees must not be sel below the minimum consider the new employment terms,
tandards laid down in the Employment Ordinance. including whether the new

contract is stil regarded as a
e Employment Ordinance does not provide a definition of “part-time” employment.

"continuous contract” under the
Employment Ordinance.
Employees, be they designated as full-time, “part-time", casual or substitute
employees, and imespective of their working hours, are entitled lo the following rights

= Wage payment protection le”mn&n protection (unreasonable and
» Restriction on deductions from wages un dismissal)
» Granting of statutory holidays * Provision of information on conditions of

= Matemnity protection ibition of service by employers
(.pmm * Protection against anti-union discrimination

regarded as being employed under a "continuous contract”. An employee, who is

employed under a "continuous contract” and meets the qualifying conditions stated
in the Employment Ordinance, Is aiso entitied to the following rights and benefits
in addition to those mentioned in the preceding paragraph:

Rest days « Maternil grrotechon (matemnity leave,
:Pny for statutory holidays PBW'O'? me
« Annual leave with pay

hml ofemployment)
« Sickness allowance o8

; €nquiry
' Labour Department

For further information on the rights and benefits enjoyed
by employees under the Employment Ordinance,
please refer to the Labour Department's publication
“A Concise Guide to the Employment Ordinance”.

{ Website : ]
http://www.labour.gov.hk /

Hotline © 2717 1771

(handied by 1823
Citizen's Easy Link")
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